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UNI TED STATES TAX COURT

JOHN BALLARD, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 4307-07L. Filed June 20, 2007.

Pfiled a petition and notion to restrain
assessnment on the sanme date. As a basis for his notion
to restrain assessnent, P asserts that Rinstructed P's
enpl oyer to change the w thholding status on P°s Form
W4, Enpl oyees Wt hhol ding Al owance Certificate,
wi thout providing P a renedy to challenge R s actions.
P asserts that Rs instructions to P s enpl oyer
constitute a collection action and that Rfailed to
conply with the provisions of sec. 6330(a), |I.RC1!

The Court issued an order to show cause why this
case should not be dism ssed for lack of jurisdiction
on the grounds that no notice of deficiency or notice
of determ nation has been sent to petitioner which
confers jurisdiction on this Court. R asserts that no
noti ce of deficiency or notice of determ nation was

1 Al section references are to the Internal Revenue Code,
as anended, unl ess otherw se indicated, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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issued to P and therefore the Court is w thout
jurisdiction to consider Ps notion to restrain
assessment.

Hel d: Since no notice of deficiency or notice of
determ nation was issued in this case, the Court | acks
jurisdiction.

Held further, the Court’s order to show cause why
this case should not be dismssed for |ack of
jurisdiction shall be nade absol ute.

John Bal | ard, pro se.

Benjamin J. Peeler and Mark Cottrell, for respondent.

VEMORANDUM OPI NI ON

PANUTHOS, Chief Special Trial Judge: This nmatter is before

the Court on (1) petitioner’s Motion to Restrain Assessnent, and
(2) the Court’s Order to Show Cause why this case should not be
di sm ssed for |ack of jurisdiction on the grounds that no notice
of deficiency or notice of determ nation has been sent to
petitioner which confers jurisdiction on this Court.

Backgr ound

A petition was filed with this Court on February 15, 2007.
Petitioner asserts that respondent instructed his enployer to
change the w thholding status on his Form W4, Enployee’s
Wt hhol di ng Al l owance Certificate, w thout providing petitioner
with a renmedy to chall enge respondent’s actions. Petitioner

contends that respondent’s proposed change to his w thhol di ng
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status is unlawful ? because such change is a collection action
taken wi thout issuing the required notice under section 6330(a).
Petitioner attached to the petition Internal Revenue Service
(IRS) Letter 2801(CG (Enpl oyee Copy),* dated Septenber 13, 2005,
whi ch st at es:

Wy Are W Witing to You?

W are witing to you because, based on the information

we have, the anmount of inconme tax withheld from your

paycheck wi ||l not adequately cover your incone tax

liability as required by Internal Revenue Code (I RC
Section 3402.

2 Enpl oyers are required under the Internal Revenue Code to
wi t hhol d taxes from enpl oyees’ earnings. Secs. 3401 and 3402.
Furt hernore, under sec. 31.3402(f)(2)-1T(g)(2), Tenporary
Enmpl oynent Tax Regs., 70 Fed. Reg. 19696 (Apr. 14, 2005), the
Comm ssioner may review withholding certificates to determne if
the certificates are truthful and valid. The Comm ssioner has
authority under the regulation: “to review w thhol ding
certificates for conpliance with the internal revenue |aws and to
declare invalid those certificates found not to be in
conpliance.” Stonecipher v. Bray, 653 F.2d 398, 402-403 (9th
Cr. 1981) (interpreting prior version of regulations, but the
prem se remains valid); see sec. 31.3402(f)(2)-1T(9g)(2),
Tenporary Enpl oynment Tax Regs., supra. |If a person fails to
submt a valid wthholding form the regulations require that
“the enployer shall wthhold fromthe enpl oyee as froma single
person claimng no exenptions.” Sec. 31.3402(f)(2)-1(e),
Enpl oyment Tax Regs. Sec. 31.3402(f)(2)-1T(g)(2), Tenporary
Enmpl oynent Tax Regs., supra, provides procedures whereby the I RS
may i npl enent a reduction in the nunber of w thhol ding exenptions
permtted to an enployee. Sec. 31.3402(f)(2)-1T(g)(2)(vi),
Tenporary Enpl oynment Tax Regs., supra, provides procedures for an
enpl oyee to adm nistratively change his or her w thhol di ng.
There is no evidence that petitioner foll owed these procedures.

8 In other situations, the Conmm ssioner has issued IRS
Letter 2800C which is substantially simlar to, and is issued for
the sane reason as, |IRS Letter 2801(CGQG.



What Instructions Did W G ve Your Enpl oyer?

We instructed your enployer to disregard your Form W4,
Enmpl oyee’s Wthhol ding Al |l owance Certificate, and

wi t hhold tax from your paycheck as foll ows:

Filing Status: Si ngl e
Al | owances: 0

In addition, we have instructed your enployer not to
honor a new Form W4 fromyou, unless the filing status
and al l owances you claimdo not result in |ess

wi thhol ding than the filing status and al |l owances shown
above.

What Does the Change to Your Filing Status and

Al | owmances Mean? This change in your filing status and
al l omances wll nmean an increase in the anount w thheld
from your paycheck

what Can You Do |If You D sagree?
| f your circunstances have changed your filing
status and your nunber of allowances, you may (1)
conpl ete the enclosed Form W4, including the
wor ksheet on the back, (2) include a witten
statenent and any supporting docunentation to
justify your filing status and your nunber of
al l ownances, and (3) return it to us within 30 days
fromthe date of this letter.

- I f you're claimng exenption fromw thhol ding, (1)
conpl ete the encl osed Form 6450, Questionnaire to
Det erm ne Exenption from Wthhol ding, (2) return
it with your conpleted Form W4, and (3) include
your tel ephone nunber and the hours we can reach
you.

- In either case if we do not hear fromyou within
30 days fromthe date of this letter, your
enpl oyer has been instructed to withhold at the
rate shown above.

Can My Enpl oyer Change My Filing Status or |Increase My
Al | owances? Your enpl oyer cannot change your filing
status or increase your allowances until they receive
witten notice fromus. The Internal Revenue Code
(IRC) Section 3402 requires enployers to w thhold tax.
| f the statenent and docunentation that you send to us
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justifies the filing status and all owances on your new

Form W4, we will instruct your enployer to withhold on

the basis of your new Form W4.

What I f You Have More Questions?

| f you have any questions, you may call TAX EXAM NER

| D* 8900000, on weekdays between 7:00 a.m and 4: 30

p.m Pacific Standard Time at 1-866-794-0059. This is

atoll-free tel ephone nunber. W’ ve enclosed Notice

853, Form W4 Privacy Act Notification, for your

conveni ence.

On February 15, 2007, petitioner filed a Motion to Restrain
in which he seeks injunctive relief pursuant to sections 6213(a)*
and 6330(a) by having the Court: (1) Order respondent to
wi thdraw the Letter 2801(CG; (2) reinstate petitioner’s filing
status and al |l omance as shown on his |last Form W4 before
respondent issued the Letter 2801(CG or allow petitioner to file
a new Form W4 to correct respondent’s change in petitioner’s
wi t hhol di ng status; and (3) order respondent to reinburse
petitioner for any damages that were unlawfully coll ected
pursuant to Letter 2801(CG.

The Court issued an Order setting petitioner’s notion to
restrain assessnment for hearing at the Mdtions Session in
Washi ngton, D.C. The Court noted that no notice was attached to

the petition which would permt petitioner to invoke the Court’s

jurisdiction. Accordingly, the Court ordered the parties to show

4 Sec. 6213(a) provides for a restriction on assessnent in
the event that a notice of deficiency is nailed to a taxpayer.
There is no evidence in this case that a notice of deficiency was
mai l ed to petitioner.
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cause in witing why this case should not be dism ssed for |ack
of jurisdiction on the ground that respondent has not issued to
petitioner a notice of deficiency or notice of determ nation that
woul d permit petitioner to invoke the Court’s jurisdiction.

In his response, respondent stated that a search of
respondent’s records reveal ed no evidence of a notice of
deficiency or notice of determ nation being issued to petitioner,
and thus, respondent contends the Court |acks jurisdiction in
this case. A hearing on petitioner’s notion to restrain was held
in Washington, D.C. After the hearing the Court received and
filed petitioner’s Response to Respondent’s Response to Order to
Show Cause and Petitioner’s Objection to Respondent’s Objection
to Petitioner’s Mdtion to Restrain Assessnent.

Di scussi on

This Court can proceed in a case only if it has
jurisdiction, and either party, or the Court sua sponte, can

question jurisdiction at any tine. Stewart v. Conm ssioner, 127

T.C. 109, 112 (2006); Estate of Young v. Conm ssioner, 81 T.C

879, 880-881 (1983). W nust have jurisdiction in order to
consi der the substantive nerits of petitioner’s notion. See

Stewart v. Conmi ssioner, supra. W nust deci de whet her we have

jurisdiction if it appears that we may not have jurisdiction.

Id.; Wheeler's Peachtree Pharnmacy, Inc. v. Conm ssioner, 35 T.C
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177, 179 (1960). Thus, the threshold issue for decision is
whet her this Court has jurisdiction in this case.
The Tax Court is a court of limted jurisdiction, and we my
exercise that jurisdiction only to the extent authorized by

Congress. Naftel v. Comm ssioner, 85 T.C 527, 529 (1985).

Petitioner contends that this Court has jurisdiction in this case
to review a collection action under section 6330.

Section 6330 entitles a taxpayer to notice of the taxpayer’s
right to request a hearing before certain | evy actions are taken
by the Comm ssioner in furtherance of collection fromthe
t axpayer of unpaid Federal taxes. |If a hearing is requested, the
Appeal s of ficer conducting the hearing nust verify that the
requi renents of any applicable |aw or adm nistrative procedure
have been nmet. Sec. 6330(c)(1). The taxpayer requesting the
hearing may raise “any relevant issue relating to the unpaid tax
or the proposed levy”. Sec. 6330(c)(2)(A). The taxpayer may
rai se challenges “to the exi stence or anmount of the underlying
tax liability”, however, only if he “did not receive any
statutory notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to dispute such tax liability.”

Sec. 6330(c)(2)(B). Following the hearing, the Appeals officer
must determ ne whether the collection action is to proceed,
taking into account the verification the Appeals officer has

made, the issues raised by the taxpayer at the hearing, and
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“whet her any proposed col |l ection action bal ances the need for the
efficient collection of taxes with the legitimte concern of the
* * * [taxpayer] that any collection action be no nore intrusive
t han necessary.” Sec. 6330(c)(3).

The Court’s jurisdiction under section 6330 depends upon the
i ssuance of a valid notice of determnation and the filing of a
tinely petition for review. Sec. 6330(d)(1); see Oumyv.

Comm ssioner, 123 T.C. 1 (2004), affd. 412 F.3d 819 (7th G

2005); Sarrell v. Comm ssioner, 117 T.C 122, 125 (2001);

Moor hous v. Commi ssioner, 116 T.C. 263, 269 (2001); Ofiler v.

Conm ssioner, 114 T.C 492, 498 (2000); see also Rule 330(b).

Thus, in the absence of a notice of determination, this Court
| acks jurisdiction.

Petitioner attached to his petition IRS Letter 2081(CG) .
Petitioner contends that IRS Letter 2081(CG constitutes a valid
notice of determnation that confers jurisdiction on this Court
under section 6330. W di sagree because none of the events
described in section 6330 that lead to a determ nation which we
have jurisdiction to review have occurred. There has been no
notice of a right to a hearing, no tinely request for hearing,
and no determnation with respect to the hearing or request for
hearing as required by section 6330. A description of a notice
of determnation is found in section 301.6330-1(e)(3), Q%A-E8(i),

Proced. & Adm n. Regs., which provides:
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Q E8. How will Appeals issue its determ nation?

A-E8. (i) Taxpayers will be sent a dated Notice of

Determ nation by certified or registered mail. The
Notice of Determination will set forth Appeals’
findings and decisions. It will state whether the IRS
met the requirenents of any applicable | aw or

adm ni strative procedure; it will resolve any issues
appropriately raised by the taxpayer relating to the
unpaid tax; it wll include a decision on any
appropri ate spousal defenses raised by the taxpayer; it
wi Il include a decision on any chall enges nade by the

t axpayer to the appropriateness of the collection
action; it wll respond to any offers by the taxpayer
for collection alternatives; and it wll address

whet her the proposed collection action represents a
bal ance between the need for the efficient collection
of taxes and the legitimte concern of the taxpayer
that any collection action be no nore intrusive than
necessary. The Notice of Determination will also set
forth any agreenents that Appeals reached with the

t axpayer, any relief given the taxpayer, and any
actions the taxpayer or the IRS are required to take.
Lastly, the Notice of Determnation wll advise the

t axpayer of the taxpayer’s right to seek judicial
review within 30 days of the date of the Notice of
Det er m nati on.

None of these findings and decisions are set forth in IRS Letter
2081( CG).

Petitioner contends that application of the protections
provi ded under section 6330 to withholding of inconme tax is
clearly inplied by Congressional intent. W disagree. There is
nothing in the legislative history of the Internal Revenue
Service Restructuring and Reform Act of 1998, Pub. L. 105- 206,
112 Stat. 685, that would indicate that Congress intended to
i ncl ude wi thholding of inconme tax as the type of collection

action for which a hearing nust be offered to the taxpayer. W
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conclude that the IRS Letter 2081(CG is not a notice of

determ nati on under section 6330(d). Thus, this Court | acks

jurisdiction.

An appropriate O der

dism ssing this case for

lack of jurisdiction will

be entered.




